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In order to restrict the application of hadd as far as possible,
"Abu Hanifa propounded a theory that religious punishment
(punishment prescribed by religion) shall be applied by Imam only
to those offences committed within the territorial limits of his country.
Any offence of hadd, if committed by a person, outside his territorial
limits should not be punished as such. For example, if personnel
of Muslim army commit hadd in the enemy country, they should
not be tried under hadd. In support of this theory, Abu Yousuf
and Shaibani relate certain traditions from the Prophet.29
The Madinese reject this theory altogether, Auzai considers
it natural that hadd punishments in aimy should be administered by
military commanders, even those of lower ranks.30 But Imam
Malik who adopted a way-in-between, says that the Commander
might postpone the hadd punishment if he is otherwise, engaged in
enemy county.
In India Emperor Aurangzib adopted the policy to avoid hadd
and gradually modified law of theft as and when demanded by social
contingencies. We can gather this from the Fatawa-e-Alamgiri,
and the Firman issued by the Emperor to the Diwan of Gujrat in
1672. Here are some of the instructions: "When theft is rife in the
town and the thief is captured, do not even after proof behead him
nor impale him as it may be his first offence............if he repeats
the offence then after tazir keep him imprisoned till he repents. If
he is not cured by tazir and imprisonment, but commits theft again,
then sentence him to long term imprisonment".31
The tendency of growth of Muslim Criminal Law was not to
inflict the punishment of hadd as far as possible and rather to
substitute tazir for hadd. As said above, tazir is a discretionary
punishment, whose nature and extent is fixed by the head of the
State and which may vary from person to person. The object of
tazir is the correction of the offender and the prevention of the
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